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1. The three intervening parties to this brief are dedicated to the protection of the sanctity
of human life. This brief addresses this Court’s governing jurisprudence as it should apply to
abortion in Ireland, particularly in light of the case being transferred to the Grand Chamber. By
direction of the Court, this brief does not address the specific facts of this case or its applicants.
1. Article 35 § 1: Exhaustion of Domestic Remedies
2. This Court should place appropriate scrutiny on whether applicants exhaust their
domestic remedies. Article 35 § 1 of the European Convention of Human Rights requires, as a
prerequisite for admissibility, that all possible domestic remedies be exhausted. Ultimately the
judicial test to be applied under Article 35 § 1 is, first, whether domestic remedies were available
to the applicant, and second, whether under all of the circumstances of the case the applicant did
everything that could reasonably be expected to exhaust domestic remedies.1 Where remedies are
available (“D” determined they are in Ireland)2, and where there has been a total failure to
exhaust those remedies, Article 35 § 1 dictates that the case be dismissed for failure to adhere to
the procedural requirements of the Court.
3. If there is no evidence that applicants to a complaint even contemplated or made any
attempt to bring their matter before a domestic court, it cannot be said that domestic remedies
were exhausted. Nor do mere doubts about the chances of success of a Constitutional action
render them futile.3 D. v. Ireland held it to be “an established principle” that “it is incumbent on
the aggrieved individual to test the extent of that protection and, in a common law system, to
allow the domestic courts to develop those rights by way of interpretation.” The Court
legitimized “declaratory action before the [Ireland] High Court, with a possibility of an appeal to
the Supreme Court” as the method for exhaustion of remedies in Ireland.4
4. The requirement of exhaustion is steeped in fundamental principles of international
law that respect national sovereignty and subsidiarity. Articles 15 and 136 of the Convention
demonstrate the primacy of national governments in the “maintenance and further realisation of
human rights.”7 This Court has declared that Article 35 “afford[s] the Contracting States the
opportunity of preventing or putting right the violations alleged against them before those
allegations are submitted to the Convention institutions ... States are dispensed from answering
for their acts before an international body before they have had an opportunity to put matters
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right through their own legal system.”8 If applications are exempted from the exhaustion
requirement the Court would undermine the primacy of sovereign democratic governments.
Failure to require exhaustion would also deprive the Grand Chamber of the opportunity to read
what the Irish Supreme Court would have said about its Constitution and the Convention.
Requiring exhaustion prevents international judges from needing to hear a case that was never
developed in court, or from trying to speculate what decision the Irish courts would have
reached.
5. Any claim that a domestic remedy is not available regarding abortion in Ireland fails to
recognize the country’s governing domestic case-law. The Irish Supreme Court is ready and able
to consider any case involving the interpretation of Article 40.3.3, or the rights of the mother to
bodily integrity and health and the rights of the unborn child to life.9 D. v. Ireland adheres to this
position based on the Irish Supreme Court’s analysis of Attorney General v. X.10 “X” and
referendums clarifying Article 40.3.3 show that remedies in Ireland are both available and
effective, and that the Irish judicial system supervises the “quality” of Article 40.3.3.11
6. The “D” court also disposed of the myth that because of the time sensitivity involved
in obtaining an abortion, it would be impractical to bring a case before a domestic tribunal in
Ireland. To this extent the court cited three examples of cases involving the issue of pregnancy in
Ireland which were resolved either within less than a month (the “X” case) or within a matter of a
few days (the “C” case and an unreported case involving a Ukrainian asylum seeker).12
7. Financial pressures do not inhibit the accessibility of domestic remedies in Ireland. A
financial burden falls upon litigants in any legal system. Assistance is available from An Bord
Um Chúnamh Dlíthiúil (the Legal Aid Board) to persons who satisfy the requirements of the
Civil Legal Aid Act (1995) and its regulations, and conditions for eligibility are comparable with
other European jurisdictions.13 The right of access to court is not wholly absolute, but is subject
to lenient limitations such as these, for which the State enjoys a margin of appreciation.14
2. Article 2: The Primacy of Life and Respect for National Sovereignty
8. High Contracting Parties have the sovereignty to prohibit abortion and protect the right
to life of the unborn, and must be allowed to do so. Article 2 and the Court’s precedent create
this bulwark in three ways. First, Article 2 establishes a primacy for the right to life over other
8
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rights and it either includes the unborn or does not exclude them. Second, the Convention and
international law contain no right to abortion to override a State’s sovereignty in this area. Third,
the subordinate right of privacy cannot supersede a State’s sovereignty to protect the unborn.
9. There are three theoretical interpretations of Article 2 relating to the unborn. Article
2’s right to life could be read to include the unborn, an interpretation supported by substantial
evidence and which we favour. Advocates of abortion vigorously oppose this interpretation and
insist that the only other possible interpretation is that the Convention excludes the unborn and
guarantees a right to abortion. But that radical view is irreconcilable with this Court’s precedent
and international law, and it also overlooks a third, intermediate view. In light of the primacy of
the right to life and of precedent respecting state sovereignty, Article 2 can be considered to at
least allow Member States to protect the right to life of the unborn. At minimum the Court must
leave this option open or else it will demolish its own precedent and trample on sovereignty.
10. Article 2 holds a level of primacy among all fundamental human rights, since without
the right to life other rights cannot exist. This right under international law is non-derogable.15
The Convention’s legislative history indicates that its drafters modelled Article 2 from the right
to life draft article of the International Covenant of Civil and Political Rights, which at that time
declared: “Every human being from the moment of conception has the inherent right to life.”16
11. Although this Court has not held that Article 2 universally protects the unborn, it has
also not denied that the right to life can include the unborn, and precedent shows that protection
of the unborn is fully consistent with Article 2. In a number of cases involving of children
before birth, the Court has held that even if it did not have to decide the question of applicability
of Article 2 it was willing to assume that Article 2 applies to the unborn and that there had been
no violation.17 The Court also acknowledged in Vo v France that the child before birth “belongs
to the human race,”18 belonging to which secures protection under the Convention and UDHR
and ICCPR.
11. International law establishes the primacy of the right to life even from conception,
including the International Covenant on Civil and Political Rights19, the United Nations
Convention on the Rights of the Child20, and the Universal Declaration of Human Rights21.
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12. European caselaw has recently seen a strengthening of protection for the unborn
child. In striking down a law permitting abortion, the Polish Supreme Court used language
applicable to Irish law: “There are no satisfactorily precise and proved criteria for such
differentiation depending on the particular stage of human life. From conception, however,
human life is a value constitutionally protected. It concerns the pre-natal stage as well.”23 The
German Constitutional Court upheld the primacy of the right to life by declaring that “human life
even before birth is worthy of protection and which requires protection,” and that “every
individual life enjoys the protection of the fundamental right [to life] but even more decisively
that violations of the fundamental right with respect to (biological) life lead to the total
annihilation of the basis of human existence.”24 Spain’s Constitutional Court correctly held that
the life of the unborn child is a reality distinct from the mother from conception and therefore the
one to be born must be considered a “legal good” worthy of Constitutional protection.25
22

13. While the case for including the unborn within the right to life is strong, the case for
imposing a so-called “right to abortion” through the Convention is nonexistent. On its face the
Convention contains a right to life but no right to abortion. Nor is a right to abortion implied.
States are bound by international treaty law pacta sunt servanda where there has been a meeting
of the minds and fully informed consensual accession. But not one signatory of the Convention,
including those with prohibitions on abortion, made a formal reservation or statement of
interpretation with regard to the idea that abortion might be included as a right under the
Convention. This fact attains even greater significance because Ireland did formally make the
autonomy of its abortion law a pre-requisite for European Union membership, because of its
fears of a threat to its abortion law. 26 In filing no reservation to the Convention, therefore,
Ireland (and every Member State) understood the Convention did not impact state decisions to
protect the right to life before birth. European and Irish law considers international treaties as
subordinate to the provisions of a nation’s Constitution. Imposing a right to abortion against
Ireland’s Constitution would bind Ireland to a newly created right it did not ratify.
14. International law also does not establish a “right” to abortion. No binding
international document exposits such a right, and no binding international document defines
sexual and reproductive health as including abortion.27 According to the Vienna Convention, “A
treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to
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the terms of the treaty in their context and in the light of its object and purpose.”28 Meanwhile,
the right to life from conception is actually protected in numerous nations. In Europe, robust
protections and absolute or nearly absolute prohibitions against abortion exist in Ireland, Malta
and Poland. Recognition of the humanity of the unborn child before birth, including from
conception, also can be found in the corpus of European law.29
15. Since protection for the unborn is consistent with the Convention and international
law, and since neither source contains the opposite right to abortion, this Court’s respect for state
sovereignty in the area of abortion requires that the Irish prohibition on abortion be upheld. The
current jurisprudence of this Court gives Member States alone the authority to legislate on the
issue of abortion as to what protections should be afforded to the unborn child. This Court in Vo
v. France held that the issue of when life begins comes within the margin of appreciation
afforded to Member States. The question of protections that should legally be afforded to the
unborn child remains a hotly debated issue in the majority of Contracting Parties, so there is no
justification for imposing a one-sided resolution of that debate by finding a new right to abortion
in the Convention. There is no European consensus on the scientific and legal definition of the
beginning of life.30 On the contrary, the Vo judgment recognizes that with the advancement of
scientific progress and various forms of research involving the embryo, greater protections are
now being afforded the unborn child in international law.31
16. National sovereignty is of such importance in this area of law that this Court has
never ruled any provision of a Constitution from a High Contracting Party to the Convention to
be violative of the European Convention of Human Rights. The Convention provides a floor of
protection, not a ceiling. Article 53 explicitly entitles a Contracting State to apply the right to life
in a manner it views consistent with its cultural and moral sovereignty and which is in
accordance with or surpasses existing human rights law. Ireland’s nearly 26-year-old
Constitutional amendment has remained intact through numerous national referenda, and was
reserved in Ireland’s accession treaty with the European Union. Only the most egregious of
situations would make it appropriate to find a popularly-ratified Constitutional provision of a
Member State in violation of the Convention. Ireland’s protection of the unborn is not such a
situation, but is explicitly protected by this Court’s precedent as within a State’s discretion.
17. Several points distinguish Ireland’s law from the decision in Tysiac v. Poland. First,
the Court in Tysiac goes to great pains to establish the holding as particularly narrow, specific to
the facts, procedural, and as not having any effect on the question of abortion in Poland.32 The
Court further expresses its viewpoint that Poland’s law is not generally a prohibition of abortion
but an allowance of abortion in certain circumstances, and only then did the Court justify its
ability to scrutinize Poland’s law to ensure compliance with Convention standards. 33 Ireland,
however, does not allow abortion under any circumstances. It does allow treatment of the mother
28
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where her life is at risk even if the death of the unborn child is a foreseeable but unintended and
unavoidable consequence, but such an allowance is not an authorization of abortion because it
does not allow an attack against the unborn child’s right to life and gives the same equal
protection to the lives of mother and child.34
18. Tysiac is correct, however, to state that it is not the Court’s “function to question the
doctors' clinical judgment as regards the seriousness of the applicant's condition (Glass v. the
United Kingdom, no. 61827/00, § 87, ECHR 2004-II, mutatis mutandis).35” Likewise it would
not be appropriate for the Court to speculate, on the basis of the medical information that
applicants may submit, whether the medical conclusions of those doctors are accurate.36 The
Court should not substitute its judgment as to the factual claims of any applicant where the
medical record fails to substantiate the will of the mother to obtain an abortion.
3. Article 8: No Convention “Right” to Abortion
19. Just as the Convention contains no explicit or implicit right to abortion, its protection
of privacy under Article 8 does not trump State sovereignty to legislate in favor of the right to
life from conception. This Court has established that Article 8 privacy is applicable in cases
involving the pregnancy of a woman.37 However, because privacy rights are secondary,
imprecise, and legitimately subject to rigid regulations they face an extremely high burden when
offered as a trump against the State’s sovereignty to protect the right to life from conception.
20. Privacy is a secondary right and cannot obliterate Ireland’s sovereignty in applying
the primacy of the right to life to the unborn. The right is not absolute and nor can it create new
“rights” at the expense of existing fundamental rights. Even defining privacy rights has always
proved problematic.38 Yet Article 8 touches on rights that society is given wide latitude to limit.
States may place strict limitations on marriage,39 parental responsibilities and the welfare of
children. Pregnancy itself does not pertain solely to the sphere of private life.40
34
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law also making allowances for the health of the mother, the reality is that both Polish and Irish Constitutional laws
provide for equality between the mother and her unborn child which amount, ultimately, to a prohibition of abortion.
The dissenting opinion in Tysiac was therefore correct in arguing that the Court was in essence promoting abortion
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to this brief that Tysiac should be overruled. See: Tysiac v. Poland, op. cit., Dissenting Opinion of Judge Borrego
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21. The State’s cultural, moral and political sovereignty likewise needs to be respected.
States are given a great margin of appreciation in determining whether interference with a
Convention right is legitimate. That margin is at its apex when the state is striking a balance
between two competing rights such as the right to life and to privacy. National authorities are
given this leeway because they must be able to judge the circumstances warranting restrictions
on guaranteed rights.41 Each High Contracting Party has exclusive competence over what
protections to afford the unborn.42 Policy preferences in favor of abortion cannot be imposed as
if they are human rights that would universally supersede Member State Constitutions.
22. Article 40.3.3 of Ireland’s Constitution fulfills the three prong requirement for lawful
interference with the right to privacy afforded by Article 8. The protection for unborn life is
prescribed by law; it pursues a legitimate aim; and it is necessary in Ireland’s democratic society.
The particular circumstances of Ireland must be considered in each of these factors.
3.1 The Protection of the Unborn is Prescribed by Law
23. Restrictions on rights guaranteed by the Convention are “prescribed by law” if they
are narrowly tailored and adopted in the interests of public and social life as well as the rights of
other people within society.43 Restrictions must meet the four quality elements of precision,
access, clarity and foreseeability.44 The precision and foreseeability requirements avoid
arbitrariness and unfettered discretion by the authorities. 45 The legislation in question must be
easy to access and must allow members of the public to govern their actions accordingly.
24. Article 40.3.3 holds: “The State acknowledges that the right to life of the unborn and,
with due regard to the equal right to life of the mother, guarantees in its laws to respect, and, as
far as practicable, by its laws to defend and vindicate this right.” The Irish Supreme Court
provided further clarity to the Eighth Amendment to the Irish Constitution in Attorney General v.
X. In that case it was determined that Article 40.3.3 required that where an objective, real and
substantial risk to the life of the mother was present, treatment of the mother which could lead to
the unintended death of the child was permitted as a right. That right does not exist where there
is a risk merely to health but not to life. Finally, the court held that where the life of the mother
was subject to suicidal risk, Ireland would not prevent her from obtaining an abortion abroad.46
Article 40.3.3 was made additionally precise by referendum with the Twelfth Amendment
regulations prohibit marriage between close relations, when either individual already in an existing marriage or has
not yet reached the age of majority.
40
“Whenever a woman was pregnant, her private life became closely connected with the developing foetus.
There could be no doubt that certain interests relating to pregnancy were legally protected.” Eur Comm. HR,
Brüggemann and Scheuten v. Germany, Report of 12 July 1977, DR 10, p. 100.
41
Jean-Francois Renucci, Droit Europeen des droits de l’homme, 3rd ed., LGDJ/Montchrestien (2002), p.
329.
42
Vo v. France, op. cit., § 82.
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See: F. Sudre, Droit International et Europeen des droits de l’homme, PUF, Droit fundamental, 1999, p.
108.
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ECtHR, 26 April 1991, Ezelin v. France, series A, No. 152, § 56.
45
ECtHR, 24 March 1988, Olsson v. Sweden, series A., No. 130 § 61f. See also: ECtHR, 22 September
1994, Hentrich v. France, series A, No. 296-A, § 42.
46
A.G. v. X [1992] IESC 1; [1992] 1 IR 1 (5th March, 1992).
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(1992), which failed to be adopted; and the Thirteenth (1992) and Fourteenth Amendments
(1992), both adopted; and the Twenty-Fifth Amendment (2002), which failed to be adopted. As
this Court has held, the clarity provided to a law vis-à-vis judicial analysis and development
through common law is attributable to the law itself.47
25. The medical guidelines in Ireland establish further clarity and allow physicians and
patients ample foreseeability for how the law is applied. The Medical Council’s guidelines
carefully distinguish between abortion and the unintended loss of the unborn child’s life as a
result of necessary medical treatment provided to the mother.48 Any risk to the well-being of the
mother is weighed equally against that of the child, and treatment will be provided to the mother
only where necessary to save her life. With regard to after-care, objective policy as determined
by published and respected Council guidelines establish the reality of the precision of the
treatment guidelines in Ireland and must be accepted over the subjective feelings of stigma a
woman may feel in seeking treatment for post-abortion complications.
26. The established standards in Ireland regarding what determines a real and substantial
risk to the mother’s health are objective, and cannot be limited simply by the subjective will of a
given patient; particularly where Ireland has fully complied with its legal undertaking to not
hinder women desiring to abort their child from doing so abroad. Unlike Tysiac’s rejection of
procedural shortcomings, Irish law and procedure amply meet Convention standards.
27. The quality of Article 40.3.3 of the Irish Constitution is beyond reproach. It has been
refined by judicial decision and popular referendum, establishing that the standard is in
compliance with the rule of law.49 Ireland’s test for determining whether there is a real and
substantial risk to the health of the mother50 is foreseeable, accessible, clear and precise.
3.2 Article 40.3.3 Pursues a Legitimate Aim
28. Restrictions on rights guaranteed under Article 8 must pursue one of the legitimate
aims set out in the second paragraph of Article 8. These aims include that the law is promulgated
in the interests public safety, of the economic well-being of the country, of the protection of
health or morals, or of the protection of the rights and freedoms of others.
29. The right to life is an overarching consideration for analyzing protectable interests
under Article 8. Ireland’s Constitutional protection of all human life from conception protects
public safety and health because it is a manifestation of Ireland’s commitment to Article 2 and
the right to life itself. Ireland’s law includes the unborn in its definition of who are members of
the “public” whose “safety” and “health” may be legitimately protected. As discussed above,
nothing in the Convention excludes the unborn from the definition of life that a Member State
may protect, and many reasons exist for thinking the unborn are included rather than excluded.
47

Huvig v. France, app. no. 11105/84, at § 28 (Eur. Ct. H.R. Apr. 24, 1990).
See: Medical Council, A Guide to Ethical Conduct and Behaviour, § 24.6 (The Child in Utero);
Appendix C(2), Written submission of the Institute of Obstetricians and Gynaecologists to the All-Party Oireachtas
Committee on the Constitution as contained in its Fifth Progress Report, Appendix IV, page A407.
49
Cf. e.g.: ECtHR, 26 October 2000, Hasan & Chaush v. Bulgaria (Appl. No. 30985/96), § 86.
50
Cf.: A.G. v. X, op. cit., § 37.
48
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Ireland’s protection of the right to life for the unborn is, at minimum, a legitimate exercise of its
right under Article 53 to impose a higher standard of rights than may be in the Convention.
30. Article 40.3.3 also pursues the protection of health and of the rights and freedoms of
others, because it aims to protect unborn human beings as “others” and to protect their mothers
equally if their lives are at risk. This Court, in the Case of Open Door and Dublin Well Woman v.
Ireland, has recognized and upheld that the Irish abortion ban pursues the legitimate aim of
protection of morals, which in Ireland includes the right to life.51 Furthermore, the strength and
economic future of a vibrant young workforce are protected demographically by protecting
human lives from conception so that they will be able to grow to adulthood.
3.3 Extending Article 8 to Require Abortion is Not Necessary in a Democratic Society
31. The democratic need of Ireland’s abortion laws should be considered in two respects.
First, Ireland’s sovereign right to protect the right to life in relation to the right to privacy pursues
an interest that is necessary in Ireland’s democratic society. Second, it cannot be shown that the
right to privacy implies a “right” to abortion that is itself necessary in a democratic society so as
to annihilate a Member State’s authority to protect the right to life of the unborn.
32. European institutions have stated that the typical features of a democratic society are
pluralism, tolerance and broadmindedness.52 For an interference to be necessary in a democratic
society it must meet a pressing social need whilst at the same time remaining proportionate to the
legitimate aim pursued.53 The interference must be based on just reasons which are both relevant
and sufficient.54 This need must of course be concrete;55 proportionality being the achievement
of a fair balance between the various conflicting interests.56
33. Because of Ireland’s cultural and moral views about life, which have been expressed
and reaffirmed by self-executing Constitutional referendum, the prohibition in Ireland of
abortion is necessary in a democratic society. Article 40.3.3 is reasonable in scope considering
Irish opinion as democratically exhibited. Ireland’s democratic society defines the right to life
according to its interpretation of Article 2 of the Convention and its own Constitution. It exhibits
tolerance to the rights of the unborn, considers the unborn legitimate societal stakeholders in
pluralism, and adopts a broadminded view towards the unborn’s claim on life. The Convention
allows and does not prohibit Member States from including the unborn as beneficiaries of these
democratic virtues. Ireland’s prohibition on abortion is narrowly tailored and proportionate to its
aim because abortion kills the unborn child, therefore being inconsistent with protecting its right
to life. This proportionality is reinforceed in the equal protection provided to the mother’s life.
51

ECtHR, Case of Open Door and Dublin Well Woman v. Ireland, Application no. 14234/88 and
14235/88, Judgment of 29/10/1992, § 63.
52
ECtHR, 30 September 1976, Handyside v. the United Kingdom, Series A, No. 24, § 49 et seq.
53
ECtHR, Sunday Times v. the United Kingdom, app. no. 6538/74, at § 47 (Eur. Ct. H.R. Apr. 26, 1979). §
63 et seq.
54
ECtHR, 22 October 1981, Dudgeon v. the United Kingdom, Series A No. 45, § 51ff.
55
See: Article 9 of the European Convention of Human Rights: Freedom of Thought, Conscience and
Religion, Human Rights Files, No. 20, Council of Europe Publishing, 2005. p. 47.
56
id., See also: ECtHR, 7 December 1976, Handyside v. the United Kingdom, Series A No. 24, § 49;
ECtHR, 22 October 1981, Dudgeon v. the United Kingdom, Series A No. 45, §, § 60.
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34. The second aspect of this analysis must recognize that Article 8 cannot be extended to
create a “right to abortion” that would strike down Ireland’s laws, because such a right itself
lacks proportionality to the unborn child’s life and to Ireland’s right to cultural and moral
sovereignty over such an intimate question. The jurisprudence of this Court precludes a holding
that would impose European harmonization against pro-life laws.57 This is particularly true
where no undue burden exists for women to travel to another State to obtain an abortion. The test
for necessity must rest in the governing law and respect for national sovereignty, and not as a
matter of legislative convenience or the imposition of the views of a quantum of nations which
subscribe to a viewpoint tolerant of abortion but intolerant of protecting the unborn.
Conclusion
35. The third party intervenors to this submission hereby reiterate that this Court’s
governing jurisprudence dictates that where remedies are available to a party but have yet to be
tested, Article 35 § 1 requires rejection of an application. In Ireland, remedies are available by
declaratory action to the High Court with the possibility of appeal to the Supreme Court. The
parties also assert that this Court has never elevated Convention rights to overturn a provision of
a Constitution of a Member State, much less a Constitutional provision affirmed by public
referendum. Whereas the legislative history of Article 2 supports the position that life is to be
protected from conception, and whereas the jurisprudence of this court as laid down in Vo v.
France holds that the protections afforded to life are a matter for Member States and not this
tribunal, it is therefore not within the competency of this Court to disturb Ireland’s protection of
the unborn child. This Court must always be astute to avoid the invitation to produce decisions of
uniform application throughout Member States on intimate moral and political matters such as
abortion where views vary so strongly and States have the right to legislate. But invalidating
Ireland’s abortion laws would necessarily impose a newly created “right to abortion.” The right
of privacy afforded under Article 8 of the Convention must not be extended in such a manner,
both because of the primacy of the right to life as a fundamental right from conception, and
because of respect for national sovereignty in defining that protection as guaranteed both by
Article 53 of the Convention and by the jurisprudence of this Court. Just as there is no right to
abortion internationally, there is no such right that can be imposed for all of Europe.

57

Vo v. France, op. cit., § 82.
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